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INTRODUCTION 
The Utah Legislature enacted a detailed statutory scheme (referred to 
as the "Construction Defect Statutes") to govern construction-defect cases. 
~ That scheme prescribes the permissible type of claims (UTAH CODE§ 78B-4-
513(1) (" an action for defective design or construction is limited to breach 
" of the contract"), identifies who can file such claims (UTAH CODE § 78B-4-
513(4) ("may be brought only by a person in privity of contract"), and 
~ imposes time limits on when such claims must be filed (UTAH CODE§ 78B-
2-225(3)(a) (action "shall be commenced within six years of the date of 
(.f&) completion of the improvement"). 
In this appeal, Plaintiff Sunset Hollow Owners Association (the 
"Association") asks the Court to overturn the district court's dismissal of 
claims against Utah Home Builders, LLC ("UHB") and Castlewood 
Thanksgiving Point LLC ("Castlewood"). Specifically, Plaintiff wants this 
Court to create a path around the Construction Defect Statutes so that it can 
assert construction defect claims that are barred by the statutes.1 To this 
end, the Association presents two arguments. 
1 It is unclear to counsel for Castlewood whether the Association's opening 
brief contests the district court's dismissal of Castlewood as it does the 
1 
First, the Association argues that its claim for violation of the Utah 
Consumer Sales Practices Act ("UCSP A") is not preempted by the 
Construction Defect Statutes. This argument disregards existing case law 
and ignores the substance of the Association's claim. 
The Utah Supreme Court has held that the UCSP A is preempted 
when a more specific statute covers the specific situation or transaction. 
That logic applies in this case because the Association's UCSP A claim is, in 
substance, a claim for breach of the implied warranty of habitability. In its 
brief, the Association admits its UCSP A claim is based upon a breach of 
district court's dismissal of UHB. However, if it does, the brief fails to 
present any evidence sufficient to trigger this Court's review of the district 
court's dismissal of claims against Castlewood. In its Notice of Appeal, the 
Association indicates it is appealing the district court's decision not just as 
it relates to UHB' s claims, but also the district court's decision as to the 
claims of Castlewood. (R.3433-34.) The Association's opening brief, 
however, fails to advance any argument to directly address the district 
court's grant of Castlewood' s motion for summary judgment and does not 
cite any portion of the record that is relevant to the district court's motion. 
As a result, any argument by the Association that an appeal from the 
district court order related to Castlewood is not preserved. See Burke v. 
Burke, 733 P.2d 498, 498 (Utah 1986) ("In the absence of a record which 
allows us to review the assigned errors, we must presume that the trial 
court's ruling was founded upon admissible, competent, substantial 
evidence."). Even if the appeal as related to Castlewood were preserved, 
the arguments UHB advances in support of the district court's 
determinations are equally applicable to Castlewood. As a result, and to 
the extent the Court examines the Castlewood ruling, Castlewood adopts 
Utah Home Builder's arguments in this brief as its own. 
2 
"implied warranty" of habitability. Aplt. Br. at 8-9 (wherein the 
Association notes that "breaches of the implied warranty is the what" of its 
UCSPA claim). Such claims are specifically contemplated and governed by 
the Construction Defect Statutes (i.e. UTAH CODE § 78B-4-513). Therefore, 
the Construction Defect Statutes preempt the UCSP A. The district court 
correctly concluded that the Association cannot avoid the economic loss 
rule, privity requirement or statute of repose contained in the Construction 
Defect Statutes by creatively disguising its claim for breach of the implied 
warranty as a UCSP A claim that is not subject to the Construction Defect 
~ Statutes. Indeed, allowing the Association to avoid the restrictions 
imposed by Construction Defect Statutes by bringing an implied warranty 
~ claim under the UCSPA would frustrate and/ or entirely invalidate the 
Construction Defect Statutes. 
Second, the Association seeks to sidestep the Construction Defect 
Statutes by arguing that the district court improperly dismissed its 
equitable subrogation claim. This argument also fails. The Association can 
only assert claims that are possessed by the homeowners and has failed to 
show that the homeowners possess any viable claims. Further, claims for 
violation of independent duties must be pursued by a party in privity of 
3 
contract with the original contractor. The Association is not in privity with 
UHB. 
For the foregoing reasons and the additional reasons expressed in 
this brief, the Court should affirm the district court's rulings. 
STATEMENT OF JURISDICTION 
Jurisdiction exists under UTAH CODE§ 78A-4-103(3). 
ISSUES PRESENTED 
Issue 1: Whether the Utah Consumer Sales Practices Act is 
preempted by the Construction Defect Statutes that govern construction 
defect cases. 
Standard of Review: This is a question of law reviewed de novo. 
See Whipple v. American Fork Irrigation Co., 910 P.2d 1218 (Utah 1996); 
see also Russell v. Standard Corp., 898 P.2d 263 (Utah 1995); Wright v. 
University of Utah, 876 P.2d 380 (Utah App. 1994). 
Issue 2: Whether the Association's equitable subrogation claim is 
barred by the Construction Defect Statutes including UTAH CODE § 78B-4-
513. 
Standard of Review: This is likewise a question of law reviewed de 
nova. See id. 
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STATEMENT OF THE CASE 
Nature of the Case: This is a construction defect case brought by the 
Sunset Hollow Owners Association against, among others, Utah Home 
~ Builders, a developer-seller of a seven of the units that are subject to the 
Association. (R. 153-77.) The Association brought claims against UHB for 
YP breach of contract, breach of implied warranties, negligent 
misrepresentation, equitable subrogation, breach of fiduciary duty, and 
v> violation of the Utah Consumer Sales Practices Act. (R. 153-77.) 
Course of Proceedings and Rulings Below: The Association (not the 
Owners) pied five causes of action against UHB: (1) breach of contract, (2) 
breach of implied warranty, (3) negligent misrepresentation, (4) equitable 
subrogation, and (5) violation of the UCSPA. (R. 153-77.) UHB moved to 
dismiss all five causes of action on March 30, 2015. (R. 241-43, 244-57.) 
The district court held that the Association's negligent misrepresentation 
and equitable subrogation claims were barred by the economic loss rule in 
UTAH CODE § 78B-4-513(1). (R. 1389-91.) The district court also held that 
the Association's breach of contract and breach of implied warranty claims 
were barred by the six-year statute of repose contained in the Construction 
Defect Statutes. (R. 1391-92.) ("[B]ecause the units built by UHB at issue 
5 
were completed on or before July 6, 2007, and this complaint was filed on 
October 23, 2014, Plaintiff's claim for breach of contract and breach of 
implied warranties are barred under Utah law as against UHB." (Id.) 
Finally, the district court dismissed the UCSPA claim because the 
Association was not the "consumer." (R. 1393-95.) (" A claim under the 
[UCSPA] belongs to the consumer. The consumers in this case are the 
purchasers of the homes with whom the Defendants have privity of 
contract.... Plaintiff . . . does not have standing to sue for any alleged 4t1 
violation arising out of those consumer transactions."). 
The Association amended its complaint in an attempt to resurrect the ~ 
equitable subrogation and UCSPA claims. (R. 2277-2304.) But the district 
court dismissed them a second time. The court explained that the UCSPA ~ 
claim "is preempted by UTAH CODE§ 78B-4-513 and the Association cannot 
maintain an action under the UCSPA." (R. 3307-11.) The district court ~ 
continued, "The UCSP A provides a broad and generalized claim for fraud 
or unfair practices," the court explained, while "UTAH CODE § 78B-4-513 
provides a very specific remedy which contemplates remedies for defective 
design or construction." Id. "The only actionable claims in this case," the 
court concluded, "are properly brought under UTAH CODE§ 78B-4-513 and 
6 
not under UCSP A." Id. And, for the reasons previously explained, the 
district court held that the Association's claims were barred by the 
economic loss doctrine, the absence of privity, and the statute of repose. 
Id. 
The district court also rejected the Association's second attempt to 
present an equitable subrogation claim pursuant to the economic-loss rule. 
The court recognized that "[t]he economic loss rule will not bar recovery 
for tort claims if an independent duty exists separate from the contract." 
(R. 3307-08.) But unlike the purchasers, "the Association is not owed an 
~ independent duty by UHB. There is no direct relationship between the 
Association and UHB. Without a direct relationship, there can be no 
~ independent duty." Id. 
On May 23, 2016, the district court certified the September 14, 2015 
~ and April 18, 2016 orders dismissing the claims against UHB as final orders 
pursuant to UTAH R. Crv. P. 54(b). (R. 3433-34.) The HOA filed a timely 
notice of appeal. (R. 3531-41.) 
STATEMENT OF FACTS 
The Association administers the affairs of Sunset Hollow at 
Thanksgiving Point, a planned residential development (" the 
7 
Development"). (R.2277.) The Development includes 173 separately 
owned lots and the appurtenant common areas. (R.2280.) Defendant UHB 
and other "Developer-Vendors" each built and sold completed homes to 
individual buyers ("Owners"). (R.2280-81, 2282.) The homes UHB built 
were all completed on or before July 6, 2007. (R.258-420) 
Declarants Thanksgiving Ridge, LLC, and Sunset Hollows LLC 
caused the Declaration of Protective Easements, Covenants, Conditions 
and Restrictions to be drafted, executed, recorded, and amended, and the 
Directors thereafter controlled the Association. The Declaration created the 
Association. (R.2282.) The Association is responsible for maintenance and 
repair of the common areas of the Project. (R.2283.) 
After the Owners moved into their homes, the Owners and/ or its Ci; 
consultants identified problems with the common area improvements and 
with the Units. (R.2284.) 
In its complaint, initially filed more than seven years after completion 
of construction, the Association alleges that the Directors and Declarants, ~ 
but not UHB, "knew or should have known of the defects and problems" 
with the Project" at a time when the Association and the Owners could not 
reasonably know of the defects, and before the Owners assumed control of 
8 
the Association." (R.2286.) The Association further contends that UHB 
breached the implied warranty of habitability by failing to disclose the 
defects thereby causing the Association's alleged damages. (R.2286.) 
SUMMARY OF ARGUMENTS 
The Association introduces two issues in this appeal. Neither issue 
justifies reversal. 
1. Did the district court err in holding that Plaintiff's UCSP A 
~ claim against UHB were preempted by the Construction Defect Statutes? 
The answer is no. Utah law recognizes that general statutes, such as the 
~ UCSPA, are preempted when the legislature has enacted a more specific 
statutory scheme to govern particular situations. In the construction defect 
~ context, the legislature has enacted a comprehensive statutory scheme that 
prescribes the type 0£ claims that may be filed, specifies who may file the 
claim, and prescribes the time limitations in which such claims must be 
presented. Allowing the Plaintiff to pursue a claim under the UCSP A 
would invalidate the Construction Defect Statutes and provide claimants a 
back door to avoid the requirements and restrictions set forth therein -
including the privity requirement, the statute of repose, and the economic 
loss doctrine. 
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The district court's order was also correct because UHB did not 
engage in a" consumer transaction" with the Association and because the 
substance of the Association's UCSPA claim is for violation of the implied 
warranty of habitability which is a contract claim that is not based upon 
intentional misconduct. 
2. Did the district court err in holding that the economic loss 
rule bars Plaintiff's claims against UHB? Again, the answer is no. The 
Association contends that it is entitled to pursue the homeowner' s UCSP A 
claims "to the extent that there are [any] valid" claims possessed by that 
group. Apl.Br. at 10. This argument is unpersuasive for numerous 
reasons. First, as summarized above, Utah's Construction Defect Statutes 
preempt UCSPA claims for breach of the implied duty of habitability. 
Second, the Association's claim for breach of the implied warranty of 
habitability is a contract/ warranty claim that is specifically barred by the 
statute of repose and therefore, not valid as a matter of law. 
ARGUMENT 
In this appeal, the Association asks the Court to allow it to pursue 
construction defect claims without complying with the Construction Defect 
Statutes that the Utah Legislature enacted to govern such claims. In other 
10 
words, the Association asks this Court to pave a path around the economic 
loss rule, the privity requirement, and the statute of repose, all contained in 
the Construction Defect Statutes. The Court should reject this attempt and 
affirm the district court's orders. 
I. THE DISTRICT COURT PROPERLY DISMISSED THE ASSOCIATION'S 
UCSP A CLAIM. 
The district court properly dismissed the Association's UCSP A claim 
against UHB for four independent reasons. First, the UCSP A is preempted 
by Utah's Construction Defect Statutes that specifically govern claims for 
defective construction. Second, the Association was not a party to the 
alleged consumer transactions. Third, intent is a required element of 
UCSPA claims and the Association failed to plead intent. Fourth, the 
Association ignored that a claim for violation of the UCSP A, as a species of 
fraud, must be pled with particularity and failed to provide such 
particularity. 
A. The Association's UCSPA Claim is Preempted by the 
Construction Defect Statutes. 
"The Utah Supreme Court has held that the UCSPA may be 
preempted by a more specific state law that addresses the precise aspect of 
the relationship at issue." Burnett v. Mortgage Elec. Registration Sys., Inc., 
11 
706 F.3d 1231, 1242 (10th Cir. 2013). Courts have rejected UCSP A claims 
where the UCSPA is preempted by another, more specific, statute. In 
Carlie v. Morgan, 922 P.2d 1 (Utah 1996), tenants, who were displaced 
when their building was condemned due to health code violations, filed 
suit against the owner of the building under the UCSP A. The Utah 
Supreme Court held that the claim was preempted because a more specific 
statute-the Utah Fit Premises Act-applied to such disputes. "[T]he Utah 
Fit Premises Act ... provides specific remedies to residential tenants whose 
rental units become uninhabitable due to violations of health and safety 
standards," the court explained, and "[i]t is precisely thi? type of violation ~ 
with which we are concerned in the instant case." Id. at 6. "In contrast," 
the court continued, "the UCSP A focuses generally on deceptive and ~ 
unconscionable sales practices." Id. "Following our long-standing rule of 
statutory construction that specific statutes control over more general ~ 
ones," the court concluded, "we hold that plaintiffs may not resort to the 
UCSPA under the facts alleged." Id. ~ 
Likewise, in Berneike v. Citimortgage, Inc., 708 F.3d 1141 (10th Cir. 
2013), the court held that the plaintiff "was barred from asserting a UCSPA 
12 
claim because the conduct she complained of,'' being overcharged on her 
mortgage, "is governed by other, more specific law." Id. at 1149. 
In Thomas v. Wells Fargo Bank, N.A., 2014 WL 657394 (D. Utah Feb. 
20, 2014), the plaintiff sued for false information placed on her credit 
report. The court held that she could not sue under the UCSP A because 
the Fair Credit Report Act covered such claims. "[T]he FCRA is a statutory 
scheme that regulates ... the furnishing of credit information. Accordingly, 
~ the UCSP A does not apply in this case . . . . The alleged misconduct is 
governed by more specific law, the FCRA." Id. at *3. 
And in Burnett v. Mortgage Elec. Registrations Sys., Inc., 2009 WL 
3582294 (D. Utah Oct. 27, 2009), the court held that a UCSPA claim was 
preempted by trust deed statutes. The "comprehensive and detailed 
regulatory scheme of Utah's trust deed statute aimed at trustee conduct," 
which included penalties and remedies, "precludes Plaintiff from stating a 
claim under the UCSPA." Id. at *5. See also McGinnis v. GMAC Mortgage 
Corp., 2010 WL 3418204 (D. Utah Aug. 27, 2010) (claim under UCSPA was 
preempted by Utah High Cost Home Loan Act and Mortgage Lending 
Security Act). 
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The Utah Legislature enacted the Construction Defect Statutes to 
govern construction-defect cases. In doing so, the Legislature identified the 
parties that can file suit (§ 78B-4-513(1) and (6)); specified the types of 
claims that are permitted (§ 78B-4-513(2) and (5)); and prescribed deadlines 
for filing such claims (§ 78B-5-225(3)(a)). The Legislature enacted the 
Construction Defect Statutes to eliminate certain II costs and hardships" and 
11 social and economic evils" that would otherwise fall on builders II and the 
citizens of the state .... " Id. §§ 78B-2-225(2)(a) and (c). A construction-
defect claim under the UCSP A is therefore preempted by the laws that 
specifically govern such claims. ~ 
Allowing the Association to pursue its breach of the implied 
warranty claim as a UCSPA claim would frustrate or entirely invalidate the <&iJ 
Construction Defect Statutes. For example, UTAH CODE § 78B-2-225(3)(a) 
states that a construction defect claim "based in contract or warranty shall ~ 
be commenced within six years of the date of completion of the 
improvement or abandonment of construction.'' (emphasis added). The ~ 
Association cannot step around that time limit by characterizing its claim 
as a UCSP A claim. 
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As another example, the Legislature declared "an action for defective 
design or construction is limited to breach of the contract .... " UTAH CODE 
§ 78B-4-513(1). Allowing a plaintiff to bring a construction-defect claim 
under the UCSPA, which is not a contract claim, would violate, frustrate or 
effectively invalidate this provision. The Legislature also declared that 
construction defect claims "may be brought only by a person in privity of 
contract with the original contractor, architect, engineer, or the real estate 
developer." Id. § 78B-4-513(4). This reaffirms that contractual remedies 
were the Legislature's chosen vehicle for resolving construction defect 
~ claims. 
Here, the Association argues that the UCSP A allows it to bring 
"' construction defect claims despite the fact that the Association lacks 
privity, failed to file claims within the specified time-period, and is trying 
~ to assert a noncontract claim. The district court properly rejected the 
Association's argument and this Court should affirm the district court's 
decision. 
As a final plea, the Association argues that Section 78B-4-513(5) 
expressly allows non-contract claims. While that is true in a narrow sense, 
the provision does not do away with the economic loss rule or the privity 
15 
requirement. Instead, it it reaffirms them. "If a person in privity of contract 
sues for defective design or construction under this section, nothing in this 
section precludes the person," meaning the person in privity, "from 
bringing, in the same suit," meaning the construction-defect breach-of-
contract suit authorized by this section," another cause of action to which 
the person is entitled based on an intentional or willful breach of a duty 
existing in law." Id. § 78B-4-513(5). In other words, § 78B-4-513 says that a 
person in privity with the developer must sue for breach of contract, and 
can also bring "in the same suit" a claim for intentional or willful breach of 
a duty, such as fraud. Nothing in this provision allows a homeowners' 
association to bring a construction defect claim under the UCSP A instead 
of the Construction Defect Statutes. ~ 
Section 78B-4-513(5) is merely part of the codification of the 
economic-loss rule in construction-defect cases. The economic loss rule 
applies only to unintentional torts, like negligent misrepresentation; it does 
not apply to intentional torts, like fraud-the kind of claims authorized by 
subsection (5). This codification of the economic-loss doctrine does not 
give a homeowners association permission to step into the shoes of 
homebuyers and pursue non-contract statutory claims on their behalf. 
16 
Additionally, subsection (5) requires breach of a "duty existing in 
law." UHB owed a duty to the buyers who purchased the lots it 
developed, but not to the Association. The Association points to 
Davencourt at Pilgrims Landing Homeowners Ass'n v. Davencourt at 
Pilgrims Landing, LC, 2009 UT 65, but that case does not help the 
Association establish the existence of an independent duty. In Davencourt, 
the Court recognized that "a contractor-seller," like UHB, "owes an 
~ independent duty to a home purchaser to disclose known material 
information regarding the real property," but that this duty does not 
~ extend to a homeowners association, which "lacks the requisite 
relationship with" the contractor-seller. Id. ,r,r 31, 32. "The Association 
G@ has no privity of contract or a direct relationship" with the contractor-
seller. Id. ~ 33.2 In other words, even if the Association could use§ 78B-4-
513(5) as an escape hatch; there is no "duty existing in law" it can point to.3 
2 Additionally, the duty recognized in Davencourt is to disclose "known" 
material information. Id. ~ 30. The Association's complaint does not allege 
that UHB failed to disclose any "known" defects. 
3 The Association, of course, claims to be standing in the shoes of the buyers 
under the doctrine of equitable subrogation. The Association's equitable 
subrogation argument is discussed below. 
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In short, the Association is attempting to avoid the Construction 
Defect Statutes-the economic loss rule, the privity requirement, and the 
six-year statute of repose-that preclude its claims by using the UCSPA. 
The district court saw through this ruse, and this Court should too. The 
Construction Defect Statutes provide avenues of relief for purchasers of 
homes affected with construction defects. Because the Construction Defect 
Statutes apply specifically to such claims, they preempt application of the 
UCSPA. 
B. In the Alternative, the Association's UCSPA Claim Fails 
because the Association Did Not Engage in a Consumer 
Transaction with UHB. 
"The UCSPA creates a cause of action against a 'seller' who commits 
either a 'deceptive or an 'unconscionable' 'act or practice ... in connection ~ 
with a consumer transaction ... whether it occurs before, during, or after the 
transaction."' Estrada v. Mendoza, 2012 UT App 82, ~ 5 (Utah App. 2012); ~ 
see also Shah v. Intermountain Healthcare, Inc., 2013 UT App 261, if 20 
("The UCSPA establishes a cause of action for consumers against suppliers ~ 
for deceptive and unconscionable acts and practices in connection with 
consumer transactions."). Such an action has to be brought by the • 
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consumer. See Utah Code § 13-11-9(1) ("a consumer may bring an action 
.... ");id.§ 13-11-3(2) (defining II consumer transaction"). 
UHB sold the homes at issue to individual buyers, not to the 
Association. The Association is a stranger to those transactions and does 
not have standing to sue for any alleged violation. 
The Association suggests it can stand in the shoes of the Owners 
under the doctrine of equitable subrogation and bring a claim for violation 
of the UCSPA. 11 [T]o the extent that there are valid UCSP A claims by the 
Unit Owners, the Association can assert those claims through 
~ subrogation." Aplt. Br. at 10. The Association offers no support for the 
idea that the doctrine of equitable subrogation allows it to assert a statutory 
~ claim that is expressly limited to someone else. 
C. In the Alternative, the Association's UCSPA Claim Fails 
because the Association Did Not Plead Intent as is Required 
to Maintain a UCSP A Claim. 
"Utah courts and courts employing Utah law have consistently 
(@ recognized intent as an element of a UCSPA claim." Martinez v. Best Buy 
Co., Inc., 2012 UT App 186, ~ 4; see also Reed v. AFNI, Inc., 2011 WL 
112430, at *3 (D. Utah Jan. 13, 2011) (rejecting a UCSPA claim in part due to 
the plaintiff's failure to present evidence of intent); Kee v. R-G Crown 
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Bank, 656 F. Supp. 2d 1348, 1356 (D. Utah 2009) (dismissing a UCSPA claim 
for failure to state a claim because the court determined that the plaintiff 
had failed to sufficiently plead that the defendants "committed a deceptive 
act or practice 'knowingly or intentionally111); Rawson v. Conover, 2001 UT 
24, ~ 36 (quoting the language of the UCSPA and observing that it 
"requires that the supplier knowingly or intentionally deceive the 
consumer" ); State ex rel. Div. of Consumer Prot. v. GAF Corp., 760 P.2d 
310, 313 (Utah 1988) (observing that the original version of the UCSPA, 
which" contained no intent requirement," was amended in 1985 "to require 
'intent to deceive' on the part of a supplier before a deceptive trade practice ~ 
can be found"). 
The Association's Amended Complaint does not allege that UHB ~ 
acted with intent to deceive home buyers. Therefore, the Association's 
UCSP A claim fails for this reason also. ~ 
D. In the Alternative, the Association's UCSPA Claim Fails 
because It Did Not Plead the Claim with Particularity. 
Rule 9(b)'s particularity requirement applies to "all circumstances 
where the pleader alleges the kind of misrepresentations, omissions, or 
other deceptions covered by the term 'fraud' in its broadest dimension." 
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Colores v. Sabey, 2003 UT App 339, ~ 36. The particularity requirement 
applies here for a couple of reasons. First, the Association tries to escape 
the economic-loss rule by noting the exception for intentional 
misrepresentations. Second, the UCSP A creates liability only for fraud-like 
conduct-as noted, intent is a required element. See UTAH CODE§ 13-11-
4(1) (" A deceptive act or practice by a supplier in connection with a 
consumer transaction violates this chapter .... "). In sum, it is a fraud-like 
claim that a plaintiff must plead with particularity under Rule 9(b). 
The Association failed to plead its UCSP A claim with particularity. 
The Association does not allege, even on information and belief, that UHB 
knew about any defects. The Association does not identify any false 
@ statement, or when such statement was made, who made it, or to whom it 
was made. Rather, the Association points to an implied representation 
t;;j inherent in the implied warranty of habitability. Aplt. Br. at 8. "[T]he very 
act of a developer-vendor selling a home is a representation that the 'house 
is suitable for habitation,"' the Association argues. Id. "[S]uch 
representation forms the basis of the transaction and without it, there 
would be no sale. This is exactly the situation the UCSP A was meant to 
protect, i.e., the consumer receives what was represented and bargained 
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for." Id. The Association's argument is revealing. First, it establishes that 
the Association's UCSPA claim is, though creatively disguised, just a claim 
for breach of the implied warranty of habitability. Section 78B-4-513 
expressly applies to such claims, which is precisely why the Association's 
UCSPA claim is preempted by the Construction Defect Statutes. See UTAH 
CODE § 78B-4-513(1) (" [ A ]n action for defective design or construction is 
limited to breach of the contract ... including both express and implied 
warranties.") (emphasis added). If accepted, this argument would allow 
every breach of the implied warranty of habitability to be brought under 
the UCSPA. Second, and more specific to the pending point, the argument 
reveals that the Association has not pied intent or any willful 
misrepresentation as is required to pursue a UCSPA claim. 
II. THE ASSOCIATION'S EQUITABLE SUBROGATION CLAIM IS BARRED BY 
THE CONSTRUCTION DEFECT STATUTES. 
The Association argues that, "to the extent [home buyers have] valid 
UCSPA claims," it is entitled to assert those claims on the theory of 
equitable subrogation. Aplt. Br. at 10. This argument is flawed because, as 
explained previously, there are no valid UCSP A claims. 
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The Association's equitable subrogation claim is also deficient 
because (A) the complaint does not present any viable causes of action that 
the Association can pursue in the name of the homebuyers and (B) the 
alleged independent duty exception to the economic loss rule (i.e. UTAH 
CODE 78B-4-513(5) requires such claims to be brought by a person in privity 
of contract with the contractor. 
A. The Association Does Not Present any Viable Cause(s) of 
Action that the Homeowners Can Pursue against UHB for 
Defective Construction. 
The Association's equitable subrogation claim asserts that the 
Association paid to protect homeowners for the damages they sustained 
because of construction defects and that the Association is, on that basis, 
4w> entitled to assert the homeowners' claims as a matter of equity. Aplt. Br. at 
10) ("Because the Association's claim is a subrogation claim, if the 
~ underlying unit owners have a claim to make, whether in contract or tort, 
then the Association can maintain that claim through subrogation."). The 
<iP problem with the Association's equitable subrogation claim is that the 
homeowners' claims are barred by the Construction Defect Statutes and the 
Association does not have greater rights than those that the homeowners 
possess. See e.g. Bakowski v. Mountain States Steel, Inc., 2002 UT 62, ~ 22 
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(the "person or entity that pays the loss or satisfies the claim of another ... 
step[s] into the shoes of the other person"). This is because a cause of 
action arising in equitable subrogation" does not provide the subrogee any 
right the other party did not have." Univ. of Utah Hosp. v. Am. Cas. Co. of 
Reading PA, 2004 UT App 111, ,r 12. As a result, any defenses that would 
apply to direct claims by the homeowners apply, with equal force, to 
claims brought by the Association in the name of homeowners. 
To be specific, the homeowners cannot assert claims for breach of 
contract or breach of warranty against UHB because those claims are, as 
the district court recognized, barred by the statute of repose (UTAH CODE§ 
78B-2-225) (which states that it applies to "[a]n action against a [contractor] 
based in contract or warranty"). The homeowners cannot assert negligence ~ 
claims against UHB because those claims are, as recognized by the district 
court, barred by the economic loss doctrine (UTAH CODE§ 78B-4-513). As 
the homeowners cannot assert such claims, the Association cannot either. 
B. The Association's Equitable Subrogation Claim Violates the 
Express Terms of UTAH CODE§ 78B-4-513. 
A claim for equitable subrogation violates the express terms of UTAH 
CODE § 78B-4-513. The Legislature declared that construction-defect claims 
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"may be brought only by a person in privity of contract with the original 
contractor." UTAH CODE § 78B-4-513(4) and (5) (emphasis added). Under 
the statutory scheme, the buyers themselves can sue for breach of contract 
or the Association can get assignments from the buyers and sue for breach 
of contract. 
An equitable subrogation claim by a party that is not in "privity of 
contract" with the original contractor is not permissible by the statutory 
language. There is no exception in the statute for an entity that fulfills an 
obligation it owes to "a person in privity of contract with the original 
contractor.'' Instead, the legislature specified that the person who is in 
privity may "assign[] a right under a contract to another person, including 
to ... a homeowner's association." Id. at 78B-4-513(6). Thus, under the 
statutory· scheme, the ho·meowner can file suit or an association can get 
@ assignments from the homeowners and sue on their behalf. The 
Association cannot avoid the privity requirement by suing for equitable 
<j subrogation. 
Thus, even if the Association had pled a viable claim for breach of an 
independent duty, its claim for equitable subrogation violates UTAH CODE§ 
78B-4-513. The district court ruled that there is no privity between the 
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Association and UHB and the Association has not appealed that ruling. 
Therefore, the Court should affirm the district court's dismissal of the 
Association's equitable subrogation claim against UHB. 
CONCLUSION 
The Court should affirm the district court's orders dismissing the 
Association's claims against UHB with prejudice. 
DATED this Z.,/ ff' day of December, 2016. 
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